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The following index and digest contain the legal cases and other editorial 
features which have appeared in THE BANKING LAW JOURNAL ‘during 1948. 

The entire arrangement, including the number of sections, follows the 
plan of the fifth edition of the BANKING LAW JOURNAL DIGEST. The 
DIGEST, with cumulative Supplement to Fifth Edition, contains the digest of 
more than 10,000 banking decisions which have been published in THE BANK- 
ING LAW JOURNAL from the time of its establishment in 1889 down to 


December, 1948. 


ACCOMMODATION PAPER 


§26. Rights of accommodation maker 
or indorser. 


Defendant, as accommodation maker 
of note, was held liable to the plaintiffs 
as holders for value notwithstanding 
that at the time of taking the instru- 
ment they knew him to be only an ac- 
commodation party. Amodeo v. Allen, 
54 AtL Rep. (2d) 363. 65 B. L. J. 


AGENTS 


§58. Personal liability of agent on 
note. 


The Negotiable Instruments Law 
provides that where the instrument 
contains, or a person adds to his signa- 
ture words indicating that he signs for, 
or on behalf, of the principal, or in a 
representative capacity, he is not liable 
on the instrument, if he was duly au- 
thorized; but the mere addition of 
words describing him as agent, or as 
filling a representative character, with- 
out disclosing his principal, does not 
exempt him from personal liability. 
Greenlee v. Beaver, Ill., 79 N. E. Rep. 
(2d) 822. 65 B. L. J. 781. 


ANTEDATED AND POSTDATED 
INSTRUMENTS 


§92. Purchaser a holder in due course. 


An indorsee of a postdated check is 
not put upon inquiry merely because 
the check is postdated. Indorsee may 
be a holder in due course of a post- 
dated check transferred by the payee 
before maturity in violation of his 
agreement with the drawer. Marra v. 
Warren, 80 N. Y. Supp. (2d) 412. 65 
B. L. J. 855. 


ATTACHMENT, GARNISHMENT 
AND EXECUTION 


§105. Property subject to garnishment 
—funds deposited in bank. 


Funds cannot be attached or gar- 
nished in an action against the de- 
positor where they have been deposited 
in trust or belong to another. Susman 
v. Exchange National Bank of Colo- 
rado Springs, Colo., 183 Pac. Rep. (2d) 
571. 65 B. L. J. 60. 


Money on deposit in a bank in the 
wife’s name could not be subjected, as 
community property, to the payment of 
a community debt by means of gar- 
nishment against the bank to which 
the wife is not a party. Lacaze v. City 
Bank & Trust Co., La., 31 So. Rep. (2d) 
891. 65 B. L. J. 64. 


BANKING 


§113. Definition of bank. 


In purchasing trade acceptance, fac- 
tor corporation was not engaged in the 
banking business in‘ violation of sec- 
tion 18 of the General Corporation Law 
nor section 131 of the Banking Law. 
Pennsylvania Factors Corporation v. S. 
Oldman, Inc., 74 N. Y. Supp. (2d), 671. 
65 B. L. J. 2038. 


§120. Constitutionality of regulatory 
laws. 


Where state statute permitted bank- 
ing corporations to buy from the state 
tax-forfeited lands owned by banks at 
the time of the sale to the state for 
taxes, it was held that the legislation 
was reasonable, not arbitrary, not class 
legislation and not unconstitutional 
therefore. State v. Bellinger, Miss., 32 
So. Rep. (2d) 286. 65 B. L. J. 145. , 
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§121. Discretion of authorities in issu- 
ing charter. 


In application for a state bank char- 
ter to the banking commissioner who 
determines the “necessity” for such 
new bank, the court held that the word 
“necessity” as used in the statute 
should not be construed to mean an 
absolute or indispensable need. Moran 
v. Nelson, Commissioner of Banking 
Department, Mich., 33 N. W. Rep. (2d) 
772. 65 B. L. J. 885. 


§122. State control of private bankers. 


In an action to enjoin defendant from 
operating armored trucks for delivery 
of money for payroll checks contrary 
to the Community Currency Exchange 
Act, it was held that rendering the ser- 
vice of delivering cash for a payroll, 
under a contract with an employer, 
does not offend the main object for 
community service for the elemental 
reason that one plant only is served 
and not a community. People v. Thil- 
lens, Ill., 79 N. E. Rep. (2d) 609. 65 
B. L. J. 668. 


BANKING INFORMATION 


A guide to current articles, books, 
pamphlets and other sources of infor- 
mation of value to bankers arranged 
alphabetically by topics. 65 B. L. J. 89, 
182, 273, 350, 425, 651, 804. 


BANKRUPTCY 


§138. Appointment and powers of re- 
ceiver—superintendent of banks. 


Although a national bank receiver is 
an instrument of the Comptroller of 
Currency of the United States and 
subject to his instructions, neverthe- 
less the Comptroller of Currency has 
no power to relieve a receiver from 
liability on a judgment entered in a 
court of competent jurisdiction. Ameri- 
can Surety Co. of New York v. Payne, 
Mich., 29 N. W. Rep. (2d) 118. 65 
B. L. J. 23. 


The Conservator of insolvent na- 
tional bank appointed by the Comp- 
troller of the Currency has no author- 
ity to accept a compromise note of 
maker of notes payable to the bank 
since his powers under the statute are 
identical with those of the receiver of 
an insolvent national bank who has no 
authority to sell or compound bad or 
doubtful debts without first having se- 
cured an order from a court of compe- 
tent jurisdiction. Lassiter v. Powell, 
164 Fed. Rep. (2d) 186. 65 B. L. J. 205. 


The final discharge of receiver of in- 
solvent bank does not affect the disso- 
lution of bank’s charter or prevent new 
receiver from collecting proceeds of 
life policy securing unpaid indebted- 
ness. Franks v. Receiver of Booneville 
Banking Co., Miss., 32 So. Rep. (2d) 
859. 65 B. L. J. 309. 


The capital stock of a corporation 
transferred to a bank by signing the 
assignment on the certificate thereof, 
in blank, the execution of a promissory 
note containing the pledge of the stock 
for the payment thereof, with power to 
sell at public or private sale to satisfy 
the debt, and the delivery of the cer- 
tificate to the bank, makes such stock 
an asset of the pledgee bank. Town- 
send v. Tattnall Bank, Ga., 46 8S. E. 
Rep. (2d) 607. 65 B. L. J. 608. 


Any receiver of a national banking 
association is authorized with the ap- 
proval of the Comptroller of the Cur- 
rency and upon the order of a court of 
record of competent jurisdiction, to 
compromise, either before or after 
judgment, the individual liability of 
any shareholder of such association. 
12 U.S.C.A. § 67. However, until this 
statute has been obeyed the receiver is 
without authority to compromise the 
assessment. Fidelity Trust Co. v. Co- 
lonial Trust Co., 75 Fed. Supp. 389. 65 
B. L. J. 615. 


§169. Filing claims. 


Where capital notes issued by bank 
were registered on the books of the 
bank in the same manner as stock and 
the question resolves itself to whether 
a holder of a capital note is a creditor 
and claimant of the bank now insolv- 
ent, it was held that by the express 
terms of the notes in question the bank, 
for value received, promised to pay the 
payee the sums designated in the notes 
at a specified time and at a stated rate 
of interest, and therefore the notes 
constituted contracts between borrow- 
er and lender, and unquestionably es- 
tablished the relationship of debtor 
and creditor. Logrbrink v. Eugene 
State Bank, Mo., 209 S. W. Rep. (2d) 
265. 65 B. L. J. 611. 


$177. Reorganization. 


Upon the reorganization of an in- 
solvent trust company, unacceptable 
assets were transferred to a holding 
company for the benefit of depositors 
to whom were issued participation cer- 
tificates, the trust company retaining 
the right, during a five-year period, to 
substitute other assets in the place of 
those so transferred to the holding 
company. It was held that the sub- 
stitution of worthless assets for valu- 
able assets violated no right of the 
certificate holders. Temple v. Clinton 
Trust Co., N. J., 59 Atl. Rep. (2d) 590. 
65 B. L. J. 830. 


BILLS OF LADING 


§189. Liability of bank surrendering 
eollecting attached 
raft. 


Where a draft is accompanied by a 
bill of lading or other document to be 
surrendered when the draft is paid, the 
bank holding the draft for the purpose 
of collection is an agent rather than 
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the owner of the draft. In such case it 
is agent of the depositor and not of the 
drawee of the draft. Robertson v. Cen- 
tral Manufacturers’ Mutual Insurance 
Co., Mo., 207 S. W. Rep. (2d) 59. 65 
B. L. J. 395. 


BONDS 


§202. Negotiability of coupons. 


When the agreement to pay interest 
is evidenced by coupons attached to 
the bond, such coupons are separate, 
negotiable instruments. Martin v. May- 
or of Board and Alderman of Town of 
Westwego, La., 32 So. Rep. (2d) 711. 
65 B. L. J. 370. 


Rights of co-owner of bonds. 

The purchase and registration of 
United States Savings Bonds, where 
a co-owner is named thereon, creates 
and constitutes a contract for the 
benefit of the third party, regardless 
of whether such co-owner knows or 
knew of the transaction until after the 
death of the purchaser, or whether 
such co-owner ever had possession of 
such bonds or whether any delivery 
thereof was made to him or her. 
Stephens v. First National Bank of 
Nevada, Nev., 196 Pac. Rep. (2d) 756. 
65 B. L. J. 897. 


CERTIFICATES OF DEPOSIT 


§239. Collection of certificate. 


Where plaintiff introduced the cer- 
tificate of deposit in evidence which on 
its face did not show payment, he made 
a prima facie case casting the burden 
of proof of payment on the defendant 
bank unless the prima facie case was 
overcome by a presumption, namely 
by the fact that no demand for pay- 
ment had been made thereon for the 
period of substantially 20 years. Black- 
stone v. First National Bank, Wyo., 
192 Pac. Rep. (2d) 411. 65 B. L. J. 745. 


CERTIFIED CHECKS 


§249. Effect of certification. 


When the bank certified the check, 
at the request of the payee and holder, 
it engaged that it would pay it to its 
lawful holder, and it cannot thereafter 
resist payment in order to make a set- 
off available to its depositor; by the 
act of certification a novation of lia- 
bility resulted. Fiss Corporation v. 
National Safety Bank & Trust Co. of 
New York, 77 N. Y. Supp. (2d) 293. 65 
B. L. J. 510. 


CHECKS 
§279. Check does not operate as an 
assignment. 


A check of itself does not operate as 
an assignment of any part of the funds 


to the credit of the drawer with the 
bank, and the bank is not liable to the 
holder, unless and until it accepts or 
certifies the check. Grant v. Reed, 
Kans., 193 Pac. Rep. (2d) 214. 65 
B. L. J. 632. 


COLLECTIONS 


§297. Duties of collecting bank; lia- 
bility for negligence generally. 


Where plaintiffs, who did business as 
“National Check Cashing Service,” 
brought suit to recover against defend- 
ant maker on a $1,000 check which had 
been made payable to order of corpora- 
tion and which had been endorsed to 
plaintiffs for $995 without knowledge 
that there had been a failure of con- 
sideration, it was held that the plain- 
tiffs were agents of the corporation 
and consequently not entitled to re- 
cover. Cohen v. Friedberg, N. J. 56 
Atl. Rep. (2d) 561. 65 B. L. J. 356. 

Where payee deposited negotiable 
drafts endorsed in blank in his account 
with correspondent bank which for- 
warded them to drawee bank for col- 
lection, it was held that the drafts thus 
endorsed became the property of cor- 
respondent bank which had title there- 
to. Goeman v. Live Stock National 
Bank, Iowa, 29 N. W. Rep. (2d) 528. 65 
B. L. J. 193. 


Where a customer leaves with a bank 
commercial paper to be collected, and 
nothing more appears from the words 
or conduct of the parties than that the 
paper was left “for collection,” the law 
takes it that the bank is an agent “for 
transmission” of the paper for collec- 
tion, and it is not held liable except for 
lack of due care in forwarding the 
paper or in the selection of a suitable 
agent for collection. Cardillo v. Tor- 
quato, Pa., 54 Atl. Rep. (2d) 910. 65 
B. L. J. 118. 


§329. Title of collecting bank. 


Merely crediting a depositor with the 
amount of a check, whether this be 
done in his passbook or upon the books 
of the bank, is by no means conclusive 
evidence that the paper was received 
as cash or otherwise than for collec- 
tion. A credit so made in anticipation 
of collection will be deemed merely 
provisional, and the bank may cancel 
the credit, or charge back the paper to 
the customer’s account, if it is not paid 
by the maker or drawer. First National 
Bank of Dalton v. Southern Cotton Oil 
Co., Ga., 47 S. E. Rep. (2d) 288. 65 
B. L. J. 594. 


CONSIDERATION 


.§339. Necessity for consideration. 


Where there has been a renewal of a 
note the defense that original note was 
not supported by a consideration or 
was obtained by fraud is waived. Rice 
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v. Osborne, Ky., 208 S. W. Rep. (2d) 
747. 65 B. L. J. 602. 


§352. Want or failure of consideration. 


In Pennsylvania the defense of want 
of consideration is not available in an 
action on a sealed instrument. De- 
fense is available, however, as to a 
failure of consideration. Peoples-Pitts- 
burgh Trust Co. v. Barth, Pa., 53 Atl. 
Rep. (2d) 845. 65 B. L. J. 67. 

A note imports consideration and 
when execution and delivery are ad- 
mitted or shown and the note produced 
in evidence, a prima facie case is made 
out, and the burden to go forward with 
the defense is upon the defendant; 
nevertheless, the burden of proof rests 
on the plaintiff throughout the trial 
and does not shift. Where the defense 
is want of consideration the burden 
rests on the holder of the note to show 
a consideration by a preponderance of 
the evidence. In re Kennedy’s Estate, 
Ohio, 80 N. E. Rep. (2d) 810. 65 B. L. J. 
912. 

Necessary proof to sustain burden 
that note was without consideration 
must be clear and convincing. Shrout’s 
Adm’r v. Vaughan, Ky., 204 S. W. Rep. 
(2d) 969. 65 B. L. J. 154. 


CONTRACTS 
§361. Construction. 


For a true loan to exist it is essential 
to provide for repayment absolutely 
and at all events or that the principal 
in some way be secured as distin- 
guished from being put in hazard. 
Rubenstein v. Small, 75 N. Y. Supp. 
(2d) 483. 65 B. L. J. 320. 


CORPORATIONS 


§376. Officers executing corporate notes 
held personally liable. 


Under the Negotiable Instruments 
Law, if an individual places his name 
on a corporate note along with the 
name of the corporation, but without 
any official designation to his name, he 
is liable individually. Murphy v. Rei- 
mann Furniture Mfg. Co., Ore., 193 Pac. 
Rep. (2d) 1000. 65 B. L. J. 785. 


DEPOSITS 


§410. Public deposits. 


Where statute governing the subject 
of appointment of county depositors 
provided that the board of supervisors 
may allocate said funds to each bank 
offering to qualify as nearly as prac- 
tical in proportion to their respective 
capital accounts, it was held that the 
word “may” did not have a mandatory 
meaning so as to require the county to 
divide funds between applying banks 
which were both qualified as county 
depositories. Leflore Bank & Trust Co. 


v. Leflore County, Miss., 32 So. Rep. 
(2d) 744. 65 B. L. J. 213. 


The town treasurer, named Fred H. 
Couture, Jr., endorsed checks as fol- 
lows: “Town of Adams—Cemetery De- 
partment — Fred H. Couture, Jr., 
chmn.,” and deposited them in defend- 
ant bank to an account carried in the 
same name. It was held that the pro- 
ceeds of the checks were paid over to 
the proper custodian, the town treas- 
urer, and consequently defendant bank 
retained no funds belonging to town. 
Inhabitants of Adams v. First National 
Bank of Adams, Mass., 75 N. E. Rep. 
(2d) 503. 65 B. Ll. J. 159. 


§412. Deposits by corporate officials 
and other agents. 


The mere fact that checks drawn by 
the corporate officer of loan associa- 
tion, who had plenary power over af- 
fairs of the association, though made 
payable to the bank were credited to 
the officer‘s accounts in the bank was 
not, in view of the admitted practice 
and long course of dealing, a suspicious 
circumstance, so as to make the bank 
liable for alleged defalcations of the of- 
ficer. Federal Savings & Loan Insur- 
ance Corporation v. First National 
Bank, Liberty, Missouri, 164 Fed. Rep. 
(2d) 929. 65 B. L. J. 277. 


§417. Deposits by trustees. 


A bank, which applies known trust 
funds on deposit with it, in satisfaction 
of personal debts owed it by the trustee 
or another, which funds are wrongfully 
taken by the trustee from the trust ac- 
count for that purpose, unites and par- 
ticipates in the breach of trust, and 
such funds may be recovered from it 
by one who has the right, ability and 
capacity to maintain an action there- 
for. Schofield v. Cleveland Trust Co., 
Ohio, 78 N. E. Rep. (2d) 167. 65 B. L. J. 
429. 


A bank has the right to presume, 
without making investigation, that the 
payee of a check, properly signed by 
the depositor, drawn against an ac- 
count known to be trust fund, has the 
right to cash the check and convert the 
proceeds to his personal use, without 
liability therefor against the bank, un- 
less the bank knows, or is chargeable 
with knowledge, that the depositor has 
violated his trust in drawing the check, 
thereby participating in the wrongful 
conversion of the proceeds of the check. 
Hartford Accident & Indemnity Co. v. 
Bradley, Ark., 204 S. W. Rep. (2d) 792. 
65 B. L. J. 137. 


§418. Deposits by trustee in bank- 
ruptcy. 

The trustee in bankruptcy is the “de- 
positor” of the funds of the bankrupt 
estate rather than the referee in bank- 
ruptcy or the “estate of the bankrupt.” 
Maryland Casualty Co. v. Central Trust 
Co., N. Y., 79 N. E. Rep. (2d) 253. 65 
B. L. J. 774. 
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§425. Deposits in two names—United 
States. 


The fact that joint bank accounts 
were opened by aunt in name of her- 
self and niece was not conclusive that 
a present gift was intended to niece. 
Cashman v. Mason, 72 Fed. Supp 487. 
65 B. L. J. 33. 

Bank was not held liable for permit- 
ting one joint depositor to withdraw 
the money and create a new joint ac- 
count with third party, when bank had 
no notice of other joint depositor’s 
claim to an irrevocable interest. Cash- 
man v. Mason, 166 Fed. Rep. (2d) 693. 
65 B. L. J. 686. 


§426. —California. 


During lifetime of both husband and 
wife they may establish actual facts 
relating to a joint tenancy bank ac- 
count and either has right to bring 
action in respect thereto. Copprell v. 
Copprell, California, 195 Pac. Rep. (2d) 
868. 65 B. L. J. 926. 


—Florida. 

A contract under which moneys were 
deposited providing for “a Savings 
Share Account in the Dade Federal 
Savings and Loan Association of Mi- 
ami and for the issuance of evidence 
of membership in the approved form 
in the joint names of the undersigned 
as joint tenants with the right of sur- 
vivorship and not as tenants in com- 
mon” was held insufficient to create a 
gift inter vivos or an estate and owner- 
ship of the entire deposit in the sur- 
vivor after the death of one of the de- 
positors. Crossman v. Naphtali, Fla., 
33 So. Rep. (2d) 726. 65 B. L. J. 600. 


—Indiana. 

The mere fact that the money is de- 
posited in a checking account in the 
bank in the joint names of the deposi- 
tor and another is not sufficient to 
show intent to make an executed gift 
to another. Bulen v. Pendleton Bank- 
ing Co., Ind., 78 N. E. Rep. (2d) 449. 65 
B. L. J. 624. 


—New Hampshire. 

Where decedent in his lifetime 
opened savings deposits in the name of 
himself and plaintiff but decedent 
never surrendered control over the de- 
posits during his lifetime, it was held 
that no gift or trust was established 
despite the expressed intention of de- 
cedent that upon his death the deposits 
would be transferred to plaintiff. Pack- 
ard v. Foster, N. H., 56 Atl. Rep. (2d) 
925. 65 B. L. J. 382. 


§440. —Ohio. 

Money, in the form of proceeds of 
certificates of deposit in the names of 
A and B in the alternative was placed 
in a safety deposit box by B at A’s di- 
rection with the agreement that the 
deposit box was to be accessible to A 
and B during A’s lifetime and that 


upon A’s death the money was to be- 
long to B. It was held that the gift to 
B, at A’s death, was an attempted tes- 
tamentary disposition without a will 
and was ineffective to pass title at A’s 
death. Waltenberger v. Pearson, Ohio, 
77: N. E. Rep. (2d) 491. 65 B. L. J. 521. 


§442. —Pennsylvania. 

The signature card of a joint savings 
bank account, while prima facie evi- 
dence of a gift, did not so conclusively 
establish donative intent as to preclude 
the introduction of any other admis- 
sible testimony which would show that 
no gift actually was intended at the 
time the card was executed. Dempsey 
v. First National Bank of Scranton, 
Pa., 58 Atl. Rep. (2d) 14. 65 B. L. J. 694. 


§456. —Michigan. 

The creation of joint bank account 
in name of decedent and his daughter 
did not conclusively establish title 
thereto in the survivor but merely 
created a presumption of ownership in 
the survivor which is rebuttable by 
competent evidence to the contrary. 
Mitts v. Williams, Mich., 29 N. W. Rep. 
(2d) 841. 65 B. L. J. 314. 


§458.—New Jersey. 


A gift of a bank deposit in terms 
either of common ownership or of 
joint tenancy is but prima facie evi- 
dence of an intention to make a 
present gift; and the writing suc- 
cumbs to proof in quality sufficient to 
overcome that presumption. Stiles v. 
Newschwander, N. J., 54 Atl. Rep. (2d) 
767. 65 B. L. J. 56. 


§459.—New York. 


Where there was no competent evi- 
dence sufficient to rebut the presump- 
tion that mother, at the time she 
established a joint account in com- 
mercial bank, intended to create a joint 
account including rights of survivor- 
ship with her daughter, it was held 
that the estate of deceased mother had 
no interest in money remaining at her 
death in joint account. In re Jagod- 
zinski, 74 N. Y. Supp. (2d) 628. 65 
& 


—Rhode Island. 


The party asserting a right to the 
deposit, as survivor of the other de- 
positor, who originally opened the 
account and whose money only was 
deposited in the account, must show 
a completed gift of a joint interest 
in the deposit, and also the intention 
of the original depositor to make such 
a gift in praesenti. Tabor v. Tabor, 
" 57 Atl. Rep. (2d) 735. 65 B. L. J. 


§462. Deposits in trust. 


The mere opening of a bank account 
in the name of the depositor in trust 
for another is not conclusive of an 
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intention to make an absolute gift of 
the subject matter or to place it irrev+ 
ocably in trust. Bendix v. Hudson 
County National Bank, N. J., 59 Atl. 
Rep. (2d) 253. 65 B. L. J. 708. 


§465. Unclaimed deposits. 


It is within the constitutional power 
of the state to protect the interests of 
depositors from the risks which attend 
long neglected accounts, by taking 
them into custody when they have 
been inactive so long as to be presum- 
ably abandoned. In re Certain Moneys 
in Possession and Custody of Union 
Trust Co. of Pittsburgh, Pa. In re 
Certain Moneys in Possession and 
Custody of Peoples-Pittsburgh Trust 
Co., Pa. 59 Atl Rep. (2d) 153. 65 
B. L. J. 676. 


_EXECUTORS, ADMINISTRATORS 
AND TRUSTEES 


§494. Powers and duties. 


The accounting of the trustee of the 
common fund is not a substitute for an 
accounting in the underlying estates, 
trusts or funds and though it settles 
all questions respecting the manage- 
ment of the common trust fund, it 
provides no solution of the many va- 
ried problems peculiar to the under- 
lying estates that necessarily arise in 
their separate administration. In re 
Central Hanover Bank & Trust Co., 
75 N. Y. Supp. (2d) 397. 65 B. L. J. 
285. 


§503. Investments—-duty to invest 
and care required. 


A bank acting as trustee violates 
its duty to the beneficiary of trust 
estate and the rule forbidding self- 
dealing where it purchases mortgages 
for the trust which it formerly held 
in its commercial department. In re 
Downing’s Estate, Pa., 59 Atl. Rep. 
(2d) 903. 65 B. L. J. 820. 


FEDERAL DEPOSIT INSURANCE 
CORPORATION 


§536. Deposit insurance. 


Assuming that state bank was neg- 
ligent in this case in failing to carry 
forward some notation of the legends 
upon its records of alleged agreement 
forbidding foreclosure on the col- 
lateral, it was held that such neg- 
ligence may not be imputed to Federal 
Deposit Insurance Corporation. Fed- 
eral Deposit Insurance Corporation v. 
Alker, 164 Fed. Rep. (2d) 469. 65 
B. L. J. 303. 


In a suit against Federal Deposit 
Insurance Corporation to recover on 
insurance of deposits in insolvent 
bank, it was held that the Corporation 
was liable for interest only from the 
date of the judgment. Federal Deposit 


Insurance Corporation v. Billings 
County, N. D., 168 Fed. Rep. (2d) 452. 
65 B. L. J. 827. 


The Federal Deposit Insurance Cor- 
poration, created and functioning un- 
der 12 U.S.C.A. § 264, in insuring 
certain depositors of a bank, is a com- 
pensated insurer, the compensation 
being paid by the insured bank, not 
by one who is indebted to the insured 
bank. Federal Deposit Insurance Cor- 
poration v. Cloonan, Kans., 193 Pac. 
Rep. (2d) 656. 65 B. L. J. 750. 


Where executors of estate during 
period of administration deposited the 
principal of the estate in one account 
and the income in another account in 
the same bank, it was held that the 
deposits as thus maintained consti- 
tuted but one “insured deposit” within 
the Banking Act and the Federal 
Deposit Insurance Corporation was 
therefore liable only for the net 
amount of these deposits, ‘added to- 
gether,” less the amount thereof in 
excess of $5,000. Phair v. Federal De- 
posit Insurance Corporation, 74 Fed. 
Supp. 693. 65 B. L. J. 365. 


FEDERAL RESERVE BANK 


—Regulation of holding companies. 


Where suit was brought for a dec- 
laration that a condition of member- 
ship accepted by bank at the time of 
its admission to membership in the 
Federal Reserve System was invalid 
and for an injunction against its en- 
forcement, it was held that the bank’s 
grievance was too remote and insub- 
stantial, too speculative in nature, to 
justify an injunction against the Board 
of Governors, and therefore equally 
inappropriate for a declaration of 
rights. Peoples Bank v. Eccles et al., 
U. S. Supreme Court, 1948 Fed. Res. 
Bulletin, P. 398. 65 B. L. J. 587. 


FOREIGN EXCHANGE 


§546. Liability in foreign exchange 
transactions. 

No obligation on the part of the 
National Bank of Hungary, as de- 
positary, to pay United States dollars 
in New York to a holder of interest 
coupons of bonds issued in 1925 by a 
municipal corporation of Hungary, 
which by the terms of the bond were 
payable in United States dollars in 
New York, was created by the deposit 
of Hungarian funds with the bank by 
the municipal corporation in pursu- 
ance of foreign exchange control laws 
of Hungary, which forbade obligors on 
bonds of this kind to remit dollars, 
required them to deposit Hungarian 
funds in the National Bank of Hun- 
gary, granted a moratorium to those 
complying with this requirement, and 
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required the bank to withhold such 
funds from remittance in so far as 
payments in foreign exchange could 
not be made without “endangering the 
continuity of the country’s economic 
life or other vital interests.” Eugene 
Egyes v. Magyar Nemzeti Bank, 119 

In this case the court held that the 
deposit of Dutch guilders in the 
French affiliate of the New York bank, 
with direction to remit dollar equiv- 
alent thereof to such bank for credit 
to immigrant, constituted such affiliate 
as deceased’s agent for transmitting 
the money to New York City to be 
held in the New York bank by immi- 
grant for account of deceased depos- 
itor. In re Gruen’s Estate, 80 N. Y. 
Supp. (2d) 890. 65 B. L. J. 924. 


FORGED PAPER 


§549. Forged paper in general. 

The offense of forgery is committed 
if the accused intended to defraud by 
forging or uttering, as genuine, a 
spurious instrument which has the 
capacity to defraud. But a writing on 
its face, illegal in its very frame, is 
not the subject of forgery in conse- 
quence of its incapacity to effect a 
fraud. Gooch v. State, Ala., 31 So. 
Rep. (2d) 779. 65 B. L. J. 30. 


§552. Drawee may not recover money 
paid on checks bearing forged 
signature. 

As between equally innocent per- 
sons, the drawee who pays money on 
a check or draft the signature to which 
was forged cannot recover the money 
from the one who received it, but 
where the holder of a forged check has 
not suffered or may avoid loss, he 
ought not to be permitted to profit by 
payment to him by the drawee. Cen- 
tral National Bank in Chicago v. 
Avenue State Bank, Ill., 76 N. E. Rep. 
(2d) 209. 65 B. L. J. 185. 


§572. Depositor’s duty to examine re- 
turned vouchers and report ir- 
regularities to bank. 


Where payment of checks were 
made several years before suit was 
brought and there was lack of dil- 
igence in discovering forgeries and 
making claim, it was held that surety 
company which had made payments 
under indemnity policy could not re- 
cover from indorsers and depository. 
United States Fidelity & Guaranty Co. 
v. Beall, Tex., 73 Fed. Supp. 977. 65 
B. L. J. 124, 


§579. Drawee bank paying check on 
forged indorsement held liable 
to true owner. 

Where bank acted under mistake 
that check had been drawn by a de- 
positor having the same name as 


debtor who paid creditor amount of 
check, though debtor who drew check 
had no funds on deposit in bank at 
any time, it was held that bank could 
not recover from creditor the amount 
so paid. National Bank of Sanford v. 
Marshburn, N. C., 47 S. E. Rep. (2d) 
793. 65 B. L. J. 657. : 


§582.—Where forgery by agent or em- 
ployee of true owner. 

Where agent indorsed certain checks 
purportedly as representative of the 
carrier, payee of the checks, and not 
personally, and then cashed the checks 
at drawee banks, it was held that the 
payee, which obtained an assignment 
from the drawer, could not recover 
from the drawee bank on the theory 
of conversion or negligence. Strick- 
land Transportation Co. v. First State 
Bank of Memphis, Texas, 207 S. W. 
Rep. (2d) 941. 65 B. L. J. 563. 


§587. Check payable to fictitious 
payee. 

Where another person, real or ficti- 
tious, is intended as the payee of a 
check payable to an impostor, the 
bank is held liable to the drawer if 
it pays the impostor. International 
Aircraft Trading Co., Inc. v. Manu- 
facturers Trust Co., N. Y., 79 N. E. 
Rep. (2d) 249. 65 B. L. J. 505. 


§588. Check delivered to imperson- 
ator—rights of drawee bank. 


Where impostor induced drawer by 
false representations over the tele- 
phone to make checks to fictitious per- 
son and drawer delivered checks to 
impostor’s messenger whom she be- 
lieved to be the payee, it was held that 
the drawee bank was not liable to 
drawer for sums paid by bank on said 
checks. Russell v. Second National 
Bank, N. J., 55 Atl. Rep. (2d) 211. 65 
1. 


§597. Criminal prosecutions. 

Where alias name was omitted from 
indictment for forgery, it was held 
not necessary for defendant to have 
been indicted as Edward Grass, alias 
Clyde Davis Henely, the latter name 
having been used as the payee of the 
check. People v. Grass, Ill, 75 N. E. 
Rep. (2d) 757. 65 B. L. J. 327. 


Disclosure by the drawer to the 
payee that he has not at the time 
sufficient funds in the bank to meet 
the check, purges the transaction of 
its criminal character, because under 
such circumstances the element of 
fraudulent intent is lacking and the 
transaction in its essential nature is 
an extension of credit to the drawer. 
State v. Ellis, Ariz., 189 Pac. Rep. (2d) 
717. 65 B. L. J. 619. 

The criminal extradition statute 
cannot be construed as authorizing the 
extradition of any person in the State 
of Alabama to any other State where 
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the extradition proceedings, directly or 
indirectly, seek to aid in the collection 
of any debt, demand or claim against 
the party sought to be extradited. 
Scott v. State, Ala., 33 So. Rep. (2d) 
390. 65 B. L. J. 385. 


FRAUD 


§598. Instrument obtained by fraud. 


Statements made by one who be- 
comes the owner of a_ negotiable 
promissory note indorsed in blank, by 
delivery to one who indorses such note 
before delivering it to him, that he 
(the indorser) will not be held liable 
as an indorser, even if established by 
the proper degree of proof, falls far 
short of establishing fraud in procur- 
ing the indorsement. The indorser 
would have no legal right to rely 
on such representation. Heating & 
Plumbing Finance Corporation v. 
Braun, Ohio, 76 N. E. Rep. (2d) 920. 
65 B. L. J. 392. 


Under Minnesota statute, no person, 
nor the heirs or personal representa- 
tives of any person, whose signature 
is obtained to any bill of exchange, 
promissory note, or other paper nego- 
tiable under the law merchant, shall 
be held liable thereon if it be made 
to appear that the signature was ob- 
tained by fraudulent representation, 
trick, or artifice as to the nature and 
terms of the contract so signed, that 
at the time of signing he did not be- 
lieve it to be a bill of exchange, prom- 
issory note, or other paper negotiable 
under the law merchant, and that he 
was not guilty of negligence in signing 
such paper without knowledge ef its 
terms. United States v. Katz, 74 Fed. 
Supp. 89. 65 B. L. J. 219. 


GIFTS 


§600. Delivery is essential to the 
validity of a gift. 

To make a valid gift there must 
have been not only an intention to 
make it but to do so at the time and 
not in the future, and it must be ac- 
companied by an actual or construc- 
tive delivery to the donee by which the 
donor released all dominion over the 
property and invested the donee with 
full title to and control over the same. 
Tradesmens National Bank & Trust 
Co. v. Forshey, Pa., 56 Atl. Rep. (2d) 
329. 65 B. L. J. 467. 


§601. Gifts causa mortis. 


Where United States War Savings 
Bonds, Series G, provided that “they 
may not be sold, discounted, hypoth- 
ecated, as collateral for a loan or 
the performance of a service, or dis- 
posed of in any manner other than as 
provided in the regulations governing 
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savings bonds, and except as provided 
in said regulations, the Treasury De- 
partment will recognize only the in- 
scribed owner, during his lifetime and 
competency, and thereafter his estate 
or heirs,” it was held that the bonds 
were not the subject of a gift either 
inter vivos or causa mortis. Bergman 
v. Greenwich Savings Bank, 74 N. Y. 
Supp. (2d) 638. 65 B. L. J. 242. 


§606. Gifts of bank deposits. 


Delivery of the pass books of a sav- 
ings deposit unaccompanied by any 
written assignment is sufficient to 
bring about their transfer if accom- 
panied by sufficient evidence to make 
up the balance of the elements of a 
gift. In re McCredy’s Estate, 72 N. Y. 
Supp. (2d) 219. 65 B. L. J. 127. 


Where parents opened bank savings 
account in the name of their son, it 
was held that the son could obtain 
title only by virtue of a gift, and the 
gift could not be completed without a 
voluntary delivery of the passbooks 
for the purpose of making the gift. 
Ruffalo v. Savage, Wisc., 31 N. W. Rep. 
(2a) 175. 65 B. L. J. 530. 


§608. Contents of safe deposit box. 

The mere fact that safe deposit box 
was rented in the joint names of son 
and mother does not operate to give 
the survivor property rights in the 
contents of the box. Richards v. Rich- 
ards, N. J., 58 Atl. Rep. (2d) 544. 65 
B. L. J. 635. 


GUARANTY 


§612. Guaranty in general. 


A letter from defendants to plain- 
tiff’s testate, stating that whenever 
she desired and needed money on a 
certain note they would arrange so 
that she could withdraw on the note 
sums up to $500, amounted, under the 
circumstances of this case, to a guar- 
anty. Nelson v. Hacking, Minn., 29 
N. W. Rep. (2d) 888. 65 B. L. J. 534. 


Where action was brought by bank 
to recover upon defendant’s guaranty 
of payment at maturity of all notes 
upon which a company would become 
liable to bank as maker, indorser, or 
otherwise and there was no condition 
of the guaranty that a valid cause of 
action should exist against the com- 
pany at the time when recovery was 
sought on the guaranty, it was held 
that failure to proceed on the notes 
within time limited by statute of limi- 
tations did not bar recovery. It was 


further held that bank could recover. 


from defendant for company’s default 
even though company was not given 
notice of nonpayment. Manufacturers 
Trust Co. v. McConnell, 72 N. Y. Supp. 
(2d) 876. 65 B. L. J. 122. 


The estate of a guarantor or surety 
may be held responsible for claims 
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arising under the contract which have 
accrued prior to his death. Bank of 
America Nat. Trust & Savings Ass’n v. 
McRae, Cal., 183 Pac. Rep. (2d) 385. 65 
B. L. J. 47. 


A contract of guaranty is a direct 
promise by the guarantors to pay, and 
not only to pay if the principal fails 
to do so. No notice of default in the 
performance of a contract by the prin- 
cipal party thereto is necessary in 
order to hold the guarantor to the con- 
tract. Felman Bitker’s Estate, 
Wisc., 30 N. W. Rep. (2d) 449. 65 
B. L. J. 358. 

Where no words peculiar to the lia- 
bility of an endorser are used in the 
guaranty and the obligation is to 
answer for the default of another, the 
courts recognize the separateness of 
the note and guaranty. Rabon v. Put- 
a 164 Fed. Rep. (2d) 80. 65 B. L. J. 


§616. Construction of contract of 
guaranty. 


Where punctual payment at ma- 
turity of note was guaranteed, no costs 
or legal expenses for the enforcement 
or collection thereof would be incurred 
if the note should be paid at maturity. 
In principle, the guaranty was either 
satisfied or broken on the day of the 
maturity of the note. On that day, it 
could not be foreseen whether any- 
thing would become due on the note 
for expenses of collection. Krinsky v. 
Leventhal, Mass., 80 N. E. Rep. (2d) 
477. 65 B. L. J. 853. 


§618. Forms of guaranty. 


An indemnity contract differs from 
a guaranty in that the former is an 
original rather than a collateral un- 
dertaking, and generally undertakes to 
make good the promisee’s loss result- 
ing from his liability to another, rather 
than from another’s liability to him. 
National Bank of Monroe v. Wright, 
= 48 S. E. Rep. (2d) 306. 65 B. L. J. 

44. 


§620. Release of guarantor. 


The extension of the mortgage at its 
maturity, without the consent of the 
guarantors, discharged their obligation 
under the guaranty, and the surrender 
of the security by the mortgagee to 
the bank in lieu of foreclosure of 
mortgage carried with it an assign- 
ment to bank of guaranty of mortgage. 
Siedentopf v. Braune, 75 N. Y. Supp. 
(2d) 326. 65 B. L. J. 562. 


§621. Guaranty not assignable. 


Where an instrument in the form of 
a letter guaranteed payment of certain 
bonds, the court will not presume that 
the parties intended that guaranty 
should not be assignable; the very 
nature of the instrument (bond) im- 
plies that it is likely to be at any time 
transferred, and if the bond is nego- 


tiated the guaranty passes with it, 
even though it is in a sense a special 
guaranty. Ray v. Spencer, Texas, 208 
S. W. Rep. (2d) 103. 65 B. L. J. 550. 


HOLDERS IN DUE COURSE 


§628. Payee as holder in due course. 


Where a note was made payable to 
mother and her three children, it was 
held that the estate of the mother was 
entitled to a one-fourth interest in the 
note, and any oral agreement to the 
contrary must be deemed to have 
merged in the final contract, i. e., the 
note, which speaks for itself. In re 
Dow’s Estate, Cal., 186 Pac. Rep. (2d) 
977. 65 B. L. J. 228. 


§639. Holder must take in good faith. 

In the absence of actual knowledge 
of infirmity in the instrument the 
purchasers must have had knowledge 
of such facts that their action in pur- 
chasing it amounted to bad faith; that 
bad faith was something to be deter- 
mined from all the evidence and, 
further, that facts which were only 
sufficient to create a suspicion of some 
infirmity or defect of title would not 
be enough to constitute bad faith. 
Kerby v. Hiestermann, Kans., 196 Pac. 
Rep. (2d) 169. 65 B. L. J. 920. 


§640. Holder must take instrument 
before maturity. 

Where plaintiff purchased certain 
notes as a part of the remaining assets 
of a national bank in receivership and 
said notes were all long past due and 
payable, it was held as a matter of law 
that if the signers of said notes had 
any defense as against those notes the 
same defense could be raised against 
the purchaser, the plaintiff. Slade v. 
Scheele, Ohio, 76 N. E. Rep. (2d) 747. 
65 B. L. J. 378. 


§649. Effect of indorsement. 


Since payee’s indorsement did not 
bear a date after maturity, every nego- 
tiation of the note is presumed to have 
been effected before the instrument 
was overdue. Wohlschlaeger v. Dor- 
sey, Mo., 206 S. W. Rep. (2d) 677. 65 
B. L. J. 457. 


§650. Rights of holder in due course. 


A holder of a note in due course is 
not bound by payment to a prior 
holder, after a transfer of the note. 
Industrial Bank of Commerce v. Hayse, 
77 N. Y. Supp. (2d) 605. 65 B. L. J. 692. 


INCOMPLETE INSTRUMENTS 
§667. Rights of bona fide holder 
where blank space filled in. 


The endorsee of an instrument con- 
taining a blank as to any material part 
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is not a holder in due course, because 
under such circumstances the instru- 
ment when received is not complete 
and regular on its face. Zier v. Eastern 
Acceptance Corporation, D. C., 61 Atl. 
Rep. (2d) 106. 65 B. L. J. 916. 


INDORSEMENT 


§674. Form of indorsement. 


Where signature of joint tenant of 
stock certificate appeared on the back 
of the certificate, it was held that the 
signature constituted an endorsement 
under statute; the certificate ceased 
to be a joint instrument when joint 
tenant placed her name on the back 
thereof and inasmuch as it was in the 
physical possession of other joint ten- 
ant at the time of latter’s death, its 
possessions and ownership passes to 
her personal representative as admin- 
istrator, and becomes a part of her 
estate and should be administered 
thereunder. Gugle v. Gugle, Ohio, 75 
N. E. Rep. (2d) 809. 65 B. L. J. 226. 


An indorsement in blank specifies no 
indorsee, and an instrument so in- 
dorsed is payable to bearer, and may 
be negotiated by delivery. Egbert v. 
Egbert, Ind., 80 N. E. Rep. (2d) 104. 
65 B. L. J. 840. 


§684. Capacity in which party signing 
is liable—maker. 


The mere delivery of maker’s nego- 
table note to trustees of his corporate 
creditor, payable to maker’s order, 
without endorsing it created no lia- 
bility against him to the transferee, 
since until endorsement was only a 
promise to pay himself the amount of 
the note; but by his endorsement he 
would transfer that promise to the 
transferee with the right of the latter 
to so indicate in writing above the 
name of the endorser. Wilson v. Hill- 
man, Ky., 208 S. W. Rep. (2d) 493. 65 
B. L. J. 605. 


INTEREST 


$742. Computation of interest. 


Where the verdict of the jury is for 
plaintiff in the amount of the prin- 
cipal of a promissory note which spe- 
cifically provides for interest thereon 
at a definite rate from a definite date, 
and for ten per cent of total amount 
as attorney fees, it is the duty of the 
trial court to make the computation 
and to add the interest and attorney 
fees, so found, to the sum found in the 
verdict. Lea v. American National 
Bank of Pryor Creek, Okl. 186 Pac. 
Rep. (2d) 321. 65 B. L. J. 223. 


INVESTMENT AND FINANCE 
By Oscar Lasdon 
Comments on current developments 


of interest to investment officers of 
banks and those responsible for in- 


vestment policies. 65 B. L. J. 85, 177, . 


269, 345, 421, 501, 577, 647, 729, 800, 880. 


JOINT NOTES 


§761. Joint notes. 


Where notes were extended to two 
parties as joint tenants, decedent’s re- 
ceipt of the payments as a joint tenant 
was not in derogation of plaintiff's 
joint tenancy interest even though the 
payments were made in the name of 
only the one joint tenant. The funds 
could be retained or reinvested by 
either joint tenant without destroying 
their joint tenancy character. Fish v. 
Security First National Bank of Los 
Angeles, Cal., 189 Pac. Rep. (2d) 10. 
65 B. L. J. 537. 


LETTERS OF CREDIT 


§767. Letters of credit—banks refusal 
to pay. 

A bank which issues a letter of 
credit is liable to the person in whose 
favor the credit is issued only upon 
strict compliance with the require- 
ments therein stated. North American 
Mfrs. Export Associates v. Chase Na- 
tional Bank, 77 Fed. Supp. 55. 65 
B. L. J. 736. 


LIEN AND SET-OFF 


Bank’s Lien or Right of Set-off 
Against Depositor 


§771. Lien and set-off in general. 


Under California law, where the 
transaction is such as to raise the pre- 
sumption of an agreement for a set- 
off, it should be held that the equity 
that this should be done is superior to 
any subsequent equity not arising out 
of a purchase for value without notice. 
United States v. Winnett, 165 Fed. 
Rep. (2d) 149. 65 B. L. J. 477. 

A so-called bankers’ lien is based 
upon the law of set-off, counter-claim, 
recoupment, or kindred rules. United 
States v. New York Trust Co., 75 Fed. 
Supp. 583. 65 B. L. J. 445. 

A bank deposit made in the usual 
course of business may, upon the 
bankruptcy of a depositor, be appro- 
priated by the bank and applied to the 
payment of a debt due the bank by the 
depositor. However, a corporate re- 
organization under Chapter X of the 
Bankruptcy Act, a remedy created by 
an amendment to the Act and gov- 
erned by its provisions, is not a bank- 
ruptcy proceeding but a special pro- 
ceeding which has for its object the 
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rehabilitation of the debtor. In re 
American Coils Co., 74 Fed. Supp. 723. 
65 B. L. J. 363. 


§793. Party having two accounts. 


Overdrafts in a commercial account 
may be set off by bank against a 
credit balance in the same individual’s 
saving account. Cowen v. Valley -Na- 
tional Bank, Ore., 193 Pac. Rep. (2d) 
918. 65 B. L. J. 836. 


MARRIED WOMEN 


§833. Liability on note. 


A married woman may omens 
make or endorse a note other than by 
way of accommodation, and as the 
statute makes her capacity the rule 
and her incapacity the exception the 
burden is on her to prove that she 
acted as an accommodation party. 
De Feo v. Di Bacco, Pa., 60 Atl. Rep. 
(2d) 599. 65 B. L. J. 910. 


MATURITY 


§840. Construction of note with refer- 
ence to time of maturity. 

A bill or note, the same as any other 
written instrument, must be construed 
as a whole, so as to give effect to 
every part of it, if possible. Maffett v. 
Emmons, N. M., 192 Pac. Rep. (2d) 557. 
65 B. L. J. 706. 


NATIONAL BANK 


§902. Powers of national banks gen- 
erally. 

The validity of acts under the Na- 
tional Banking Act under which na- 
tional bank operated can be ques- 
tioned only by the United States and 
not by private parties, where the 
statute imposes no penalty on forfei- 
ture. First National Bank of Ottawa 
v. Weise, Ill, 76 N. E. Rep. (2d) 538. 
65 B. L. J. 470. 


Congress has definitely empowered 
the Comptroller to determine in the 
exercise of his quasi judicial capacity 
the propriety and expediency of the 
endeavor of a national bank to in- 
crease its capital stock. Bachman v. 
First-Mechanics National Bank of 
Trenton, N. J., 60 Atl. Rep. (2d) 291. 
65 B. L. J. 809. 


§908.—Holding real estate. 


The acquisition by national bank of 
portions of two lots upon which the 
bank stands, previously owned by the 
bank, and the building of an extension 
of the bank building thereon is within 
the provisions of the national banking 
act, 12 U.S.C.A. § 29, and to enable the 
bank to preserve the character of 
building, occupancy, and business in 
its immediate neighborhood and re- 


ceive benefit therefrom and prevent 
possible injury. Bank of Commerce v. 
Meadors, Okla., 184 Pac. Rep. - 458. 
65 B. L. J. 13. 


NEGOTIABILITY 


§957. Instruments payable on or be- 
fore certain date. 

Where an instrument expressed to 
be payable at a fixed period after date 
is issued undated, any holder may in- 
sert therein the true date of issue and 
the instrument shall be payable ac- 
cordingly. Stratford Credit Corpora- 
tion v. Berman, R. I., 54 Atl. Rep. (2d) 
404. 65 B. L. J. 26. 


NON-NEGOTIABLE PAPER 


§978. Non-negotiable paper. 


Where ‘plaintiff induced defendants 
to execute a non-negotiable note 
through false representations made 
with an existing intent not to keep 
them, defendant would have a right 
to rescind and cancel the note. Bryant 
Park Building, Inc., v. Netley Service 
Corporation, 79 N. Y. Supp. (2d) 624. 
65 B. L. J. 861. 


OFFICERS AND EMPLOYEES 
OF BANKS 


§1117. Liability of directors generally. 


The organizers of a new bank owe 
the duty of fiduciaries to the stock- 
holders of the old bank which trans- 
ferred its assets to the new bank to 
facilitate it in liquidating old bank’s 
indebtedness where everyone of the 
organizers was a director, and some 
officers of that institution. Connolly v. 
Commercial National Bank in Shreve- 
port, 72 Fed. Sup. 961. 65 B. L. J. 93. 


PAYMENT 


§1208. Payment in general. 


While the receipt of part of an un- 
disputed liquidated demand does not 
bar the creditor from recovering the 
remainder, yet if the creditor, pursuant 
to an accord, accepts in satisfaction 
something the debtor was not legally 
bound to do or to give, the prior obli- 
gation is discharged. A _ satisfaction 
coming from a third party is a bar if 
the debtor has authorized the third 
party to act. Temple v. Clinton Trust 
Co., N. J., 57 Atl. Rep. (2d) 514. 65 
B. L. J. 612. 


Where promissory note with prin- 
cipal amount of $41,000 provided that 
the balance of the principal in the 
amount of $7,816.90 shall be forgiven 
in event $33,183.10 is paid on the prin- 
cipal of the note in monthly install- 
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ments of $925 each, and these install- 
ments promptly paid on the first day 
of each month beginning September 1 
and continuing on the first day of each 
month thereafter, it was held that the 
word “forgiven,” as here used, was 
synonymous with “cancelled,” “dis- 
charged,” or “fully satisfied.” Colorado 
Herald Pub. Co. v. Neuhaus, Colo., 184 
Pac. Rep. (2d) 1011. 65 B. L. J. 133. 

Endorsements of payments made by 
a holder are admissible and sufficient 
evidence of payment where they are 
made at such time as to be against the 
interest of the party making the pay- 
ments, or where they are corroborated 
by other evidence. Meyer v. Nord- 
meyer, Ill, 74 N. E. Rep. (2d) 716. 
65 B. L. J. 41. 


§1242. Checks against partnership 
and joint accounts. 

Ostensibly, one partner has as much 
right to strike out the partnership in- 
dorsement of check as the other part- 
ner has to make it. Each is the agent 
of the partnership for the handling of 
partnership business. Christian v. Cali- 
fornia Bank et al., Cal., 182 Pac. Rep. 
(2d) 544. 65 B. L. J. 10. 


§1258.—Check is conditional payment 
merely. 


The giving and acceptance of the 
negotiable instrument is conditional 
payment of the debt and the creditor 
cannot proceed against the debtor on 
the original obligation until the in- 
strument is either surrendered or dis- 
honored. Anthony P. Miller v. Com- 
missioner of Internal Revenue, 164 
Fed. Rep. (2d) 268. 65 B. L. J. 464. 


§1264. Check “in full” of disputed 
claim. 

Defendant’s contention that the ac- 
ceptance and retention of check by 
plaintiff constituted an accord and 
satisfaction cannot be sustained where 
the evidence disclosed that plaintiff 
had never considered the check, which 
defendant had sent her through the 
mail, as a payment of her claim for 
damage and loss of goods transported. 
Sooner Freight Lines v. Lester, Okl., 
185 Pac. Rep. (2d) 469. 65 B. L. J. 150. 


PLEDGE AND COLLATERAL 


§1269. Pledge and collateral in general. 


Where corporate stock was depos- 
ited with bank as collateral for pay- 
ment of notes, no trust or other fidu- 
ciary relationship arose between the 
parties; the relationship between 
them was that of pledgor and pledgee. 
Simpson v. Hudson County National 
Bank, N. J., 57 Atl Rep. (2d) 473. 65 
B. L. J. 559. 


A bank, holding insurance policies 
as security for loan to insured, is un- 


der no obligation other than that aris- 
ing from an ordinary pledge of 
personal property. National Shawmut 
Bank of Boston v. Hallett, Mass., 78 
N. E. Rep. (2d) 629. 65 B. L. J. 661. 


PRESENTMENT FOR PAYMENT 


§1313. Time of presentment of de- 
mand notes. 


Where presentment of a demand 
note was not made until nineteen 
years after the date of issue, it was 
held that such a delay in presentment 
may be held unreasonable as a matter 
of law. Kurt v. Defren, 76 N. Y. Supp. 
(2d) 634. 65 B. L. J. 558. 


RENEWAL AND EXTENSION 


§1347. Renewal and extension. 

Notes secured by bills of sale, given 
for an existing indebtedness evidenced 
by a note and bill of sale to the same 
property, are not given for a new con- 
sideration, although they include addi- 
tional interest and carrying charges, 
and are made to the holder as the 
transferee of the original note and 
bill of sale; and in the absence of an 
agreement to the contrary do not con- 
stitute a novation. Motor Contract 
Division of Trusco Finance Co., v. 
Southern Cotton Oil Co., Ga. 45 8S. E. 
Rep. (2d) 291. 65 B. L. J. 464. 

Where a note is given merely in 
renewal of another note and not in 
payment, the renewal does not extin- 
guish the original debt nor change the 
debt except that it postpones the time 
for payment. Lurie v. Newhall, Ill., 76 
N. E. Rep. (2d) 813. 65 B. L. J. 553. 


SAFE DEPOSIT COMPANIES 


§1349. Relation between company and 
customer. 


Where suit was brought against 
bank for breach of lease of a safety 
deposit box, the relation between 
plaintiff and bank was one of bail- 
ment, and the bank was bound to use 
ordinary care in keeping the deposit 
box and in not allowing any person 
access to the box, except lessee or 
authorized deputy. Saddler v. National 
Bank of Bloomington, Ill., 80 N. E. 
Rep. (2d) 387. 65 B. L. J. 738. 


STATUTE OF LIMITATIONS 


§1385. Statute begins to run at ma- 
turity of certificate. 

Action on a promissory note is 
barred after the lapse of six years 
from its maturity; and on an account 
stated, when unquestioned, the statute 
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of limitations begins to run from the 
date of the account. Pepper v. Hyman, 
Col., 189 Pac. Rep. (2d) 155. 65 B. L. J. 
481. 


§1406. Suspension of statute. 


An agreement between the payee 
and maker to apply as a credit on 
the note a debt owing by the payee to 
the maker, or an agreement to credit 
the note on account of goods delivered 
by the maker to the payee or services 
rendered to him, is sufficient for the 
purpose of interrupting the running of 
the statute of limitations. Wolfe v. 
Brannon, S. C., 44 S. E. Rep. (2d) 833. 
65 B. L. J. 323. 


A letter written by a debtor explain- 
ing why he is unable to pay his debt 
or note will toll the statute of limita- 
tions and hence prolong the time with- 
in which his creditor may sue him. 
McMahon y. O’Keefe, Ark., 200 S. W. 
Rep. (2d) 449. 65 B. L. J. 703. 


STOCK AND STOCKHOLDERS 


§1440. Statutory liability in general 
of stockholders to creditors. 


There is nothing in the constitu- 
tional provision imposing bank stock- 
holders’ liability which took from a 
judgment against a stockholder its 
characteristic of assignability. Lurie 
v. West Town State Bank, Ill., 75 N. E. 
Rep. (2d) 895. 65 B. L. J. 250. 


§1456.—Trustees. 

Testamentary trustee, having bank 
stock in her possession as such and 
also having possession of the residue 
of the estate, became liable as trustee 
for the amount of the assessment not 
exceeding the value of the estate in 
her hands. McCoy v. Hoff, Wis., 30 
N. W. Rep. (2d) 313. 65 B. L. J. 400. 


STOPPING PAYMENT 


§1473. Effect of stopping payment. 


Delivery by defendant to plaintiff of 
a check as a gift, upon which check 
payment was stopped before it was 
presented to the bank, held not to 
constitute a valid gift inter vivos, 
since there was no absolute disposi- 
tion of the gift which defendant in- 
tended to give plaintiff. Laura Baker 
School v. Pflaum, Minn., 30 N. W. Rep. 
(2d) 290. 65 B. L. J. 305. 


§1474. Liability of bank 
stopped check. 


In an action by a bank against the 
payee of a check which it certified by 
mistake after being requested by the 
maker to stop payment and which it 
thereafter paid, the bank may not join 


paying 


the maker of the check as a defendant 
when he is not alleged to have ratified 
the payment or in any way to have 
treated it as payment of his obligation. 
Chase National Bank of the City of 
New York v. Battat, 119 N. Y. L. J. 
1127. 65 B. L. J. 438. 


A purported release from liability 
for inadvertency or oversight obtained 
by a bank from a depositor as a con- 
dition of such order to stop payment 
of a check is void for want of con- 
sideration and contrary to public pol- 
icy and does not relieve a bank of its 
duty to act in good faith and exercise 
reasonable care not to pay such check. 
Speroff v. First-Central Trust Co., 
ge 79 N. E. Rep. (2d) 119. 65 B. L. J. 


If the bank upon which a check is 
drawn pays the check after receiving 
seasonable notice from the drawer to 
stop payment, it is liable to the drawer 
therefor. This common law liability 
grows out of the relationship of the 
parties, which is that of debtor and 
creditor. Carroll v. South Carolina 
National Bank, 45 S. E. Rep. (2d) 729. 
65 B. L. J. 297. 


Where money is paid under a mis- 
take of fact, it is no defense to an ac- 
tion brought to recover it that the 
mistake arose through plaintiff’s neg- 
ligence, if such negligence caused de- 
fendant no harm. Union & New Haven 
Trust Co. v. Thomson, Conn., 59 Atl. 
Rep. (2d) 727. 65 B. L. J. 733. 


USURY 


§1565. Transactions held not usurious. 


Where a debt, including both prin- 
cipal and interest and due by install- 
ments, if paid according to the terms 
of the contract is free from usury, the 
transaction is not rendered usurious 
by the voluntary payment of the debt 
in full before some of the installments 
matured, although as a result the cred- 
itor would receive in the aggregate, a 
sum amounting to more than the prin- 
cipal and the legal rate of interest. 
Adamson v. Lilienthal, Ga., 48 S. E. 
Rep. (2d) 579. 65 B. L. J. 849. 


§1589. Conflict of laws. 


Parties are presumed to contract 
with reference to the law of the state 
where their contract is to be per- 
formed, and to be governed by such 
law, rather than the law of the state 
where the contract was entered into. 
This rule has been declared and ap- 
plied in practically every variety of 
contract, including bills of exchange, 
promissory notes, and checks drawn 
in another state payable in this. Hurtt 
v. Steven, Ill, 77 N. E. Rep. (2d) 204. 
65 B. L. J. 545. 
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